
J/S4/15/12/A 

 
 

JUSTICE COMMITTEE 
 

AGENDA 
 

12th Meeting, 2015 (Session 4) 
 

Tuesday 21 April 2015 
 
The Committee will meet at 10.00 am in the Mary Fairfax Somerville Room (CR2). 
 
1. Decision on taking business in private: The Committee will decide whether 

to consider item 4 in private.  
 
2. Public petitions: The Committee will consider the following petitions— 
 

PE1280 by Dr Kenneth Faulds and Julie Love on fatal accident inquiries; 
  
PE1370 by Dr Jim Swire, Professor Robert Black QC, Robert Forrester, 
Father Patrick Keegans and Iain McKie on Justice for Megrahi; 
  
PE1427 by Robert Kirkwood on behalf of Leith Links Residents' 
Association on multi-party actions; 
  
PE1479 by Andrew Muir on complaints about solicitors; 
  
PE1501 by Stuart Graham on public inquiries into self-inflicted and 
accidental deaths following suspicious death investigations; 
  
PE1510 by Jody Curtis on the closure of police, fire and non-emergency 
service centres north of Dundee; 
  
PE1511 by Laura Ross on the decision made by the Scottish Fire and 
Rescue Service to close Inverness control room.  
 

3. EU priorities: The Committee will consider correspondence in relation to its EU 
priorities for 2015-16.  

 
4. Human Trafficking and Exploitation (Scotland) Bill: The Committee will 

consider a draft Stage 1 report. 
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Justice Committee 
 

12th Meeting, 2015 (Session 4), Tuesday 21 April 2015 
 

Petitions 
 

Note by the clerk 

Introduction 
 
1. This paper invites the Committee to consider developments in relation to each of 
its on-going petitions. 
 
2. These petitions are— 
 

 PE1280: Fatal Accident Inquiries on deaths abroad; 

 PE1370: Independent inquiry into the Megrahi conviction; 

 PE1427: Multi Party Actions; 

 PE1479: Legal profession and legal aid time bar; 

 PE1501: Public inquiries into self-inflicted and accidental deaths following 
suspicious death investigations; and 

 PE1510 and PE1511: Police and Fire Control Rooms. 
 
3. The terms of each petition are annexed to this paper (Annexe A). 
 
Recent developments  
 
PE1280: Fatal Accident inquiries on deaths abroad 
4. The Committee has already agreed to consider this petition in the context of the 
Inquiries into Fatal Accidents and Sudden Deaths etc. (Scotland) Bill, which includes 
provision for fatal accident inquiries to be carried out, at the Lord Advocate’s 
discretion, into deaths that take place abroad. One of the petitioners, Julie Love, is due 
to give evidence to the Committee at Stage 1 in her capacity as Chairperson of Deaths 
Abroad – You are Not Alone (DAYNA).  
 
5. Are members content to keep the petition open whilst it considers the Bill 
at Stage 1?   
 
PE1370: Independent inquiry into the Megrahi conviction 
6. At its meeting on 3 February, the Committee received the record of the most 
recent meeting between Justice for Megrahi (JFM) and Police Scotland. JFM provided 
a further update on 14 April which highlighted recent comments made by the Lord 
Advocate on the Megrahi investigation. JFM invites the Committee to consider the 
principle of appointing an ‘independent prosecutor’ to consider the forthcoming Police 
Scotland report. This latest update is reproduced in full Annexe B.  
 
7. Separately, the SCCRC has asked for a High Court ruling on the legal status of 
the victims’ relatives to enable it to decide whether they can pursue an appeal on 
Megrahi’s behalf. A procedural hearing was held before Lady Dorrian on 27 March. A 
date for a full hearing will be fixed in due course. Further information on the application 
is available on the SCCRC website.1 

                                            
1
 SCCRC news release on the application, 22 December 2014. Available at: 
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8. The Committee is invited to consider the update provided by Justice for 
Megrahi. 
 
PE1427: Multi Party Actions  
9. The Committee previously wrote to the Scottish Government inviting it to include 
the petitioner in its consultation on matters to be taken forward by primary legislation 
following recommendations of the Taylor Review, and to respond to the petitioner’s 
concerns raised regarding withholding documents by private companies. A copy of the 
Scottish Government’s response is annexed to this paper (Annexe C). 
 
10. The Scottish Government’s response states that it had included the petitioner in 
its recently published consultation. It also responds to the points raised by the 
petitioner in relation to the withholding of documents, making clear its position that it 
believes that it would be disproportionate to legislate to make private companies 
subject to the terms of the Freedom of Information (Scotland) Act 2002. 
 
11. Do members therefore wish to draw the petitioner’s attention to the 
Scottish Government’s letter and close the petition? 
 
PE1479: Legal profession and the legal aid time bar 
12. The Committee previously agreed to keep this petition open until after the 
Scottish Legal Complaints Commission’s rule changes providing for a new time bar to 
take effect in July 2015 2. 
 
PE1501: Public inquiries into self-inflicted and accidental deaths following 
suspicious death investigations  
13. The Committee previously received correspondence from the Crown Office and 
Procurator Fiscal Service (COPFS) on the level of investigation carried out into the 
4,000 deaths classified as self-inflicted in the last five years. At its meeting on 3 
February, the Committee agreed to invite the petitioner to respond to the COPFS 
letter. The petitioner’s response, and the original letter from the COPFS are annexed 
to this paper (Annexe D). In addition, the petitioner provided further information on 15 
April in relation to the need for an alternative review system. This has been 
reproduced in full at Annexe E. 
 
14.  The petitioner has also been advised of the call for evidence on the Inquiries into 
Fatal Accidents and Sudden Deaths etc. (Scotland) Bill as, although the Bill as 
introduced does not address the issues raised in the petition, it is feasible for the 
issues raised in the petition to be considered during Stage 1. 
 
15. Are members content to keep the petition open whilst it considers the Bill 
at Stage 1?   
 
PE1510 and PE1511: Police and Fire Control Rooms 
16. The Committee previously agreed to keep the petitions open pending the Audit 
Scotland report on the Scottish Fire and Rescue Service (SFRS) and a possible 
evidence session with SFRS in Autumn 2015.  
 

                                                                                                                                           
 http://www.sccrc.org.uk/ViewFile.aspx?id=632. The SCCRC’s petition, dated 3 February 2015, is 

available at: http://www.sccrc.org.uk/ViewFile.aspx?id=636.  
2
 /The new legal aid time bar will increase from one year to three years and will coincide with an 

Alternative Dispute Resolution directive coming into force.  

http://www.sccrc.org.uk/ViewFile.aspx?id=632
http://www.sccrc.org.uk/ViewFile.aspx?id=636
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17. The Committee has subsequently agreed to hold an evidence session with the 
Chief Fire Officer, the Chair of SFRS, HM Chief Inspector of SFRS and FBU Scotland 
on 28 April. The issues raised in the petitions may arise during this session. 

 
Recommendations  
 
18. The Committee is invited to— 

 consider whether it wishes to close PE 1427; 

 decide whether to keep PE1280 and PE 1501 open whilst it considers 
the Inquiries into Fatal Accidents and Sudden Deaths etc. (Scotland) 
Bill at Stage 1; and 

 note developments in relation to each of the other petitions. 
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ANNEXE A 
 

OPEN PETITIONS 
 
PE1280: Fatal Accident inquiries on deaths abroad  
 
Terms of the petition 
19. PE1280 is a petition by Julie Love and Dr Kenneth Faulds calling on the Scottish 
Parliament to urge the Scottish Government to give the same level of protection to the 
families of people from Scotland who die abroad as is currently in place for people 
from England by amending the Fatal Accidents and Sudden Deaths Inquiry (Scotland) 
Act 1976 to require the holding of an FAI when a person from Scotland dies abroad. 
 
PE1370: Independent inquiry into the Megrahi conviction 
 
Terms of the petition 
20. PE1370 is a petition by Dr Jim Swire, Professor Robert Black QC, Mr Robert 
Forrester, Father Patrick Keegans and Mr Iain McKie on behalf of Justice for 
Megrahi on opening an independent inquiry into the 2001 Kamp van Zeist conviction of 
Abdelbaset Ali Mohmed al-Megrahi for the bombing of Pan Am flight 103 in December 
1988. 
 
PE1427: Multi Party Actions 
 
Terms of the petition 
21. PE1427 is a petition by Robert Kirkwood on behalf of Leith Links Residents 
Association calling on the Scottish Parliament to urge the Scottish Government to 
implement the Scottish Civil Courts Review recommendations on multi-party actions 
by making changes to existing protocols that will (1) encourage the Rules Council to 
use rule of court 2.2 for multi-party actions; (2) modify court fees to a single payment; 
(3) encourage the Rules Council to introduce a protocol on recovery of documents; 
(4) clarify the common law right of nuisance, and (5) introduce compulsory insurance. 
 
PE1479: Legal profession and legal aid time bar 
 
Terms of the petition 
22. PE1479 is a petition by Andrew Muir calling on the Scottish Parliament to urge 
the Scottish Government to amend the Legal Profession and Legal Aid (Scotland) Act 
2007 by removing any references to complaints being made timeously. 
 
PE1501: Public inquiries into self-inflicted and accidental deaths following 
suspicious death investigations 
 
Terms of the petition 
23. PE1501 is a petition by Stuart Graham calling on the Scottish Parliament to urge 
the Scottish Government to introduce the right to a mandatory public inquiry with full 
evidence release in deaths determined to be self-inflicted or accidental, following 
suspicious death investigations. 
 
Referral to the Justice Committee  
24. In referring the petition to the Justice Committee, the Public Petitions Committee 
(PPC) drew the Committee’s attention to the extensive body of evidence that it has 
received on this issue from the petitioner, Victim Support Scotland, the Scottish 
Government, the Crown Office and Procurator Fiscal Service (COPFS), the Law 

http://www.scottish.parliament.uk/parliamentarybusiness/40061.aspx
http://www.scottish.parliament.uk/gettinginvolved/petitions/petitionPDF/PE01479.pdf
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Society of Scotland and Police Scotland. Full details of the PPC’s consideration of the 
petition, and the submissions it has received, are available here: 
(http://external.scottish.parliament.uk/GettingInvolved/Petitions/thevictimslastright).  
 
PE1510 and PE1511: Police and Fire Control Rooms 
 
Terms of the petitions 
25. PE1510 is a petition by Jody Curtis calling on the Scottish Parliament 
to undertake a committee inquiry into the closure of Police, Fire, and Non-Emergency 
Service Centres north of Dundee. In particular, the major concerns raised have been 
the loss of public knowledge; public safety; officers being off the street and 
overwhelmed in managing the increased workload this would create. 
 
26. PE1511 is a petition by Laura Ross calling on the Scottish Parliament to urge the 
Scottish Government to review the decision made by the Scottish Fire and Rescue 
Service to close the Inverness Control Room. 
 
 

http://external.scottish.parliament.uk/GettingInvolved/Petitions/thevictimslastright
http://www.scottish.parliament.uk/GettingInvolved/Petitions/emergencycallcentres
http://www.scottish.parliament.uk/GettingInvolved/Petitions/invernessfirecontrolroom
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ANNEXE B 
JUSTICE FOR MEGRAHI SUBMISSION: PETITION  PE1370 

Justice for Megrahi (JFM) is most appreciative and grateful that the Justice 
Committee (JC ) has continued to maintain PE1370 on the books having identified 
that there are highly significant and influential factors which have a direct bearing on 
our call for an inquiry into the Lockerbie/Ziest affair. Namely, the referral to the 
SCCRC and the High Court for a third appeal supported by mem- bers of the UK 
bereaved and the al-Megrahi family itself, and, the lodging of serious allegations of 
criminality with Police Scotland against Crown, police and forensic officials by JFM. 
 
Regarding the referral. Following an initial procedural hearing on 23rd January this 
year on a petition by the SCCRC for advice on whether victims' relatives have a 
legitimate interest to pursue such an appeal, the High Court fixed a further procedural 
hearing for 27th March. At this hearing it was decided to hold a further hearing, 
before three senior judges, to consider the substantive issues raised in the petition, 
and the legal competence of the petition itself . A date is still to be fixed. 
 
JFM observes that, in part, this issue is complicated by the conflict of interest raised 
by The Criminal Procedure (Legal Assistance, Detention and Appeals) (Scotland) Act 
2010 Section 7 - Appeals. 
‘In determining whether or not it is in the interests of justice that any appeal arising 
from the refer- ence should proceed, the High Court must have regard to the need 
for finality and certainty in the determination of criminal proceedings.’ 

 
With respect to the JFM allegations levelled against Crown, police and forensic 
officials for their conduct, the major Police Scotland investigation, ‘Operation 
Sandwood’, remains ongoing. We maintain full confidence in the diligence and 
professionality of the investigators and are being provided with regular briefings on the 
general progress of the investigation. 
 
While JFM is not aware of when the police report will be completed that report will be 
handed over to the Crown Office for an assessment of whether any action should 
follow. 
 
In this regard we must once again highlight our very serious concerns at the ill-
considered and irresponsible remarks made by the current Lord Advocate in the 
media regarding JFM and its allegations on several occasions since the accusations 
were made. 
 
(see: http://lockerbiecase.blogspot.co.uk/2012/09/deliberately-false-and-
misleading.html, http:// lockerbiecase.blogspot.co.uk/2012/12/pro-megrahi-
backers-flayed-by-new-lord.html, http:// www.bbc.co.uk/news/uk-scotland-30560364 
and http://news.stv.tv/west-central/304342-lord-advo- cate-mulholland-meets-fbi-
director-to-discuss-lockerbie-probe/) 
 
In these remarks the Lord Advocate, and COPFS as a whole, are quite obviously 
and unconscionably overstepping the mark and destroying any pretence that they will 
be able to assess the police report in an unbiased and objective manner. By their 
unprecedented and unconstitutional public interventions these authorities have 
effectively ruled themselves out as arbiters of the police report. 
 
In light of the above, Professor Robert Black QC has proposed that the responsibility 
for assessing the police report should be handed over to an ‘independent prosecutor’. 

http://lockerbiecase.blogspot.co.uk/2012/09/deliberately-false-and-misleading.html
http://lockerbiecase.blogspot.co.uk/2012/09/deliberately-false-and-misleading.html
http://www.bbc.co.uk/news/uk-scotland-30560364
http://www.bbc.co.uk/news/uk-scotland-30560364
http://news.stv.tv/west-central/304342-lord-advo-
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(See: http://lockerbiecase.blogspot.co.uk/2015/02/conflict-of-interest-return-to-
charge.html  and http://lockerbiecase.blogspot.co.uk/2015/02/call-for-lord-advocate-to-
step-back.html) 
 
JFM would value the Justice Committee’s thoughts on these matters and ask 
members to consider the principle of appointing an ‘independent prosecutor’. 
 
Again, JFM would like to reiterate its sincere gratitude to the JC for its indulgence in 
this matter. 
 
The Committee of Justice for Megrahi. 

 

http://lockerbiecase.blogspot.co.uk/2015/02/conflict-of-interest-return-to-charge.html
http://lockerbiecase.blogspot.co.uk/2015/02/conflict-of-interest-return-to-charge.html
http://lockerbiecase.blogspot.co.uk/2015/02/call-for-lord-advocate-to-step-back.html)
http://lockerbiecase.blogspot.co.uk/2015/02/call-for-lord-advocate-to-step-back.html)
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ANNEXE C 
 

PE 1427: CORRESPONDENCE FROM THE MINISTER FOR COMMUNITY SAFETY 
AND LEGAL AFFAIRS 
 
I refer to Neil Stewart’s email dated 16 January relating to the above petition. In that 
email the Committee asked the Scottish Government to include the petitioner in its 
proposed consultation on the implementation of Sheriff Principal Taylor’s 
recommendations. 
 
I can confirm that the Scottish Government published its consultation paper on 
30 January 2015 and that a copy of the consultation paper was emailed to the 
petitioner that day.  The consultation paper, which includes consideration of multi-party 
action procedure, can be accessed through the following link: 
 
http://www.scotland.gov.uk/Publications/2015/01/9932 
 
The Committee has also asked the Scottish Government to respond to a further point 
raised by the petitioner: 
 

“An important issue (not mentioned in proposed legislation) is access to 
documentation - i.e. currently the Freedom of Information Act does not apply to 
documents held by private companies in Scotland. It is therefore difficult to 
pursue claims (outlined in Sheriff Principal Taylor’s Review) when private 
companies can presently withhold documents that could support claims”.  

 
There are two methods by which any party can seek to recover documents which they 
require for litigation. 
 
The first is by an application to the Court under section 1(1) of the Administration of 
Justice (Scotland) Act 1972.  Section 1(1) empowers the Court of Session and sheriff 
court to order the inspection, photographing, preservation, custody and detention of 
documents and other property which are relevant to existing civil proceedings or civil 
proceedings which are likely to be brought. The power is subject to the rules of law 
and practice relating to the privilege of witnesses and havers, confidentiality of 
communications and withholding or non-disclosure of information on the grounds of 
public interest. 
 
The second is by an application to the Court for commission and diligence for the 
recovery of documents.  Unlike an application under section 1(1) of the 1972 Act an 
application for commission and diligence can only be made in existing civil 
proceedings.  Again only relevant documents to the litigation can be recovered and 
confidentiality can be claimed by the haver (as can a claim that the documents should 
not be disclosed on the grounds of public interest). 
 
The Scottish Government’s view is that it would be disproportionate to require all 
private companies to comply with the Freedom of Information (Scotland) Act 2002 as 
the Act is designed to promote openness in the delivery of public services and there 
are other mechanisms in place to facilitate access to documents in the context of 
litigation as I have outlined above. 
 
Paul Wheelhouse 
23 February 2015 

http://www.scotland.gov.uk/Publications/2015/01/9932
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ANNEXE D 
 

PE 1501: CORRESPONDENCE FROM THE COPFS 
 
I am writing to you in response to your request of 7 November 2014 that the Crown 
Office and Procurator Fiscal Service (COPFS) provide information on “the level of 
investigation carried out into the 4,000 deaths classed as self-inflicted in the last five 
years”. 
 
As previously explained in letter dated 13 February 2014 to the Public Petitions 
Committee there are around 13,000 deaths reported to COPFS annually, of which 
around 800 are classed as “self inflicted”.  It might be helpful to explain that the figure 
of around 800 deaths annually was arrived at from statistics published by the National 
Records of Scotland (NRS) of what are described as “probable suicides” which 
includes deaths which are the result of intentional self-harm or events of undetermined 
intent.  This information can be accessed using the following links: 
 
http://www.nrscotland.gov.uk/statistics-and-data/statistics/statistics-by-theme/vital-
events/deaths/suicides/main-points 
 
http://www.nrscotland.gov.uk/statistics-and-data/statistics/statistics-by-theme/vital-
events/deaths/suicides/the-definition-of-the-statistics 
 
Since mid 2009 COPFS has provided NRS with information about the nature of death 
for “traumatic/suspicious” deaths by the Procurator Fiscal completing and submitting a 
Form and indicating the most appropriate category for that death on a balance of 
probabilities.  The categories under that section of the form are:  accident; intentional 
self-harm; assault; and undetermined intent.  As explained NRS collectively group 
those deaths categorised as intentional self harm and undetermined intent in 
producing figures for “probable” suicides in Scotland.  Prior to 2009 a different system 
existed for COPFS notifying NRS of deaths understood to be a suicide although the 
changes made had little effect on the overall total number of probable suicides 
recorded by NRS. 
 
COPFS operates a live operational database and its use is not designed for statistical 
or research purposes.  It is not possible other than by a manual check of cases to 
establish the level of investigation into each of the cases involving self inflicted deaths 
over the last 5 years.  A manual check would be too resource and time intensive 
impacting on the current work of COPFS.  It may be possible, if you wish it, for some 
of these cases to be dip sampled as representative of the 4,000 cases.  
 
That said, the Scottish Fatalities Investigation Unit (SFIU) have been able to provide 
some general information on the approach to such investigations which I hope you will 
find useful. 
 
All investigations by Procurators Fiscal in respect of deaths in Scotland begin by 
ascertaining the cause of death.  The vast majority of deaths reported are as a result 
of natural causes and do not require further investigation once the cause of death has 
been ascertained by expert medical examination.  In the vast majority of these 
categories of death the cause and circumstances of death are uncontroversial.  Those 
few deaths that do tend to require further investigation include, where the 
circumstances are as a result of accident, medical error or potential criminality. 
 

http://www.nrscotland.gov.uk/statistics-and-data/statistics/statistics-by-theme/vital-events/deaths/suicides/main-points
http://www.nrscotland.gov.uk/statistics-and-data/statistics/statistics-by-theme/vital-events/deaths/suicides/main-points
http://www.nrscotland.gov.uk/statistics-and-data/statistics/statistics-by-theme/vital-events/deaths/suicides/the-definition-of-the-statistics
http://www.nrscotland.gov.uk/statistics-and-data/statistics/statistics-by-theme/vital-events/deaths/suicides/the-definition-of-the-statistics
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Most deaths reported to the Procurator Fiscal which require further explanation are 
reported initially because a doctor is unable to confirm the cause of death and 
therefore unable to issue a death certificate often as the Doctor available to confirm 
certification of death has no knowledge of the patient.  The requirement to report 
deaths which cannot be immediately certified by a doctor is necessary not only in 
order to minimise the risk of undetected homicide or other crime but also in pursuance 
of the public interest to eradicate dangers to health and life, to allay public anxiety and 
to ensure that full and accurate statistics are compiled.  
 
The level of investigation involved for each death will differ according to the unique 
facts and circumstances of the death.  The views and wishes of nearest relatives and 
any concerns they have are important and may inform the approach taken to any 
given investigation as these will always be important considerations for COPFS in 
deciding the level of investigation required and the approach to be adopted in that 
investigation. It is recognised by COPFS that Article 2 of the European Convention of 
Human Rights places a procedural duty on the state to carry out an effective 
investigation into deaths and that in order for an investigation to be effective this must 
involve the nearest relatives to an appropriate extent and therefore the nearest 
relatives may have an input into the investigation where they wish to do so.  
 
As a generality deaths which raise the possibility of being caused by self-inflicted injury 
which are reported to the Crown for investigation are as follows: 
 

(a) Deaths where there are clearly no suspicious circumstances and there is a 
strong basis on the facts and circumstances to indicate it was self 
inflicted/suicide for example where there is an obvious mechanism of death 
suggesting suicide and a suicide note has been left. 

(b) Deaths where there are clearly no suspicious circumstances and the facts 
indicate it was self inflicted/suicide but where the mechanism/cause of death 
requires further investigation for example where it appears that the 
deceased has taken drugs to end their life but toxicology is required to 
confirm that. 

(c) Deaths where there are clearly no suspicious circumstances but from the 
facts it is not clear that the deceased intended to take their own life. 

(d) Deaths where there are clearly no suspicious circumstances and the facts 
indicate it was self inflicted/suicide but the background circumstances 
necessitate a more detailed investigation for example where the deceased 
was either under medical care or had recently been so perhaps for 
depression and concerns have been raised about the standard of care or 
where perhaps a critical incident review has taken place. 

(e) Deaths where suspicious circumstances cannot be ruled out and a full 
investigation is required in order to rule out homicide. 

 
Currently all of the above categories will at the very least involve: the review of the 
police report by a Procurator Fiscal with specialist training in deaths investigation and 
instruction of a post mortem; contact with the nearest relatives informing them of the 
need for a post mortem; review of the final post mortem report and full statements that 
have been ingathered by the police once these are available; and corresponding with 
the nearest relatives offering them a meeting. 
 
In relation to categories (a) and (b) above this will be the level of involvement for most 
cases although for category (b) any toxicology report will also have to be reviewed and 
depending on the results of that toxicology it may also be necessary to investigate the 
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possibility of criminal proceedings if for example the presence of controlled drugs is 
found and/or where the initial investigation indicate that the drugs involved were 
supplied illegally.  Where any of the deaths under these categories fall under section 
1(2)(a)(ii) of the Fatal Accidents and Sudden Deaths Inquiry (Scotland) Act 1976 
necessitating a mandatory FAI there will be the following additional aspects to the 
investigation: the Procurator Fiscal will order health records (and if the person died in 
prison any prison records) and on receipt these will be reviewed along with the full 
statements, the post mortem report and any other relevant additional records; there 
will be contact with the nearest relatives informing them of the proceedings and 
offering them a meeting once the post mortem report is received and a level of contact 
will be maintained with the family throughout the preparation for FAI commensurate 
with the wishes of the particular family involved; the FAI will be conducted.  It will be 
for the family to decide if they wish to be separately represented at the FAI; the 
nearest relatives will be formally informed of the determination and offered a final 
meeting before the case is closed. 
 
Deaths falling under Category (c) above may include a wide range of facts and 
circumstances.  Often it is difficult to conclude with precision what the intentions were 
of the deceased.  For instance where death has been caused by a drugs overdose this 
may have been either intentional or accidental and it is important not to make any 
assumptions.  The nature and level of investigation required will very much depend on 
the surrounding facts and circumstances and level of concerns expressed by nearest 
relatives during the investigation.  
 
In relation to deaths falling under category (d) above the level of investigation will 
necessarily be more involved.  This may involve amongst other things: a thorough and 
independent investigation into the deceased’s mental health treatment or other 
treatment prior to the death; a review of any Critical incident or other internal review 
that may have taken place; consideration of any action taken by others, for instance 
Health Boards, to avoid a similar event occurring in the future; in these cases there 
may well be significant interaction with the nearest relatives depending on their wishes 
and this may involve meetings to ascertain any further concerns they have and to 
advise them of the outcome of investigations as they progress; when investigations 
are complete a detailed report will normally be submitted for the consideration of 
Crown Counsel  who will decide whether there should be a discretionary FAI; if Crown 
Counsel instruct that no FAI is to be held then the nearest relatives will be informed 
and offered a meeting and if an FAI is held the nearest relatives will be advised of their 
right to be represented and after conclusion of the FAI and receipt of the determination 
offered a final meeting before the case is closed. 
 
Some deaths falling under this category may raise concerns in terms of Health and 
Safety Legislation.  For instance where there is some indication that inadequate risk 
assessments have been carried out, these cases will be referred to the Health and 
Safety Division (HSD) of Crown Office and further investigation will be undertaken.  
HSD have indicated that they have around six such investigations ongoing at any one 
time.   
 
In relation to category (e) COPFS guidance states that any deaths where suspicion 
cannot be ruled out must be investigated as a suspicious death until such time as the 
Procurator Fiscal is satisfied that there are no longer reasonable grounds to suspect 
that the death may be homicidal or caused by the criminal act of any other person.  In 
order to rule out homicidal or criminal acts, a detailed further investigation will be 
required and again much will depend on the facts and circumstances but these 
additional investigations may include a variety of matters such as a full forensic 
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examination of the locus including fingerprint examination, DNA analysis, toxicological 
examinations, examination of any available CCTV evidence and analysis of mobile 
phones and other devices.  As with category (d) there will also likely be similar 
interaction with the nearest relatives. 
 
SFIU is the central point for liaising with the nearest relatives of a deceased’s family.  
One exception to this would be in category (e) above, where the Procurator Fiscal is 
investigating a suspicion of homicide.  In this type of case, the COPFS Victim and 
Information Advice Service (VIA) will normally oversee liaison with relatives.  SFIU 
provides general information to nearest relatives on the investigation of deaths by the 
Procurator Fiscal; it engages and consults with families of the deceased throughout 
each investigation keeping them appraised of the outcome of investigations; and it 
provides them with reasons where the Lord Advocate decides not to apply for an FAI.  
This engagement is done sensitively, an assessment having been made in each case 
as to the most appropriate method of communication in line with the expressed wishes 
of individual relatives and therefore this may be done by letter, telephone or by face-to-
face meetings.  In many instances different relatives may wish to have different types 
of response and this is accommodated.   
 
Liaison with the deceased’s family forms an integral part of any deaths investigation.  
There of course cannot be a “one size fits all” approach to death investigations as 
each death has its own unique facts and circumstances and the level and type of 
interaction with the family will very much depend on the needs, concerns and wishes 
of the family.   
 
Where the family of the deceased wish to be advised of the information uncovered as 
a result of the investigation then SFIU will appraise them of what the investigation has 
found and share all relevant information as far as possible.  If family members wish to 
have sight of evidence obtained during the investigation such as pathology or other 
expert reports and photographs then this will be disclosed in as sensitive a way as 
possible.  For instance sometimes the post mortem report disclosure will be arranged 
through the family GP where, for example medical terms require to be explained and 
the family prefer that is done in such a setting.  Any further investigation that may be 
required as a result of additional matters which may be raised by family members will 
be considered and, if appropriate, instructed and the results explained. 
 
Finally, if as I understand it is being proposed by the petitioner that it should be 
mandatory to hold an FAI into all deaths where the investigation by the Procurator 
Fiscal concludes that it appears most likely that the death was a result of self inflicted 
injury or cannot rule out the possibility of self inflicted injury this would be a real 
concern. Article 2 of the European Convention of Human Rights does not go so far as 
to require all proceedings following an investigation into a violent death to be public.  
The degree of public scrutiny required may vary from case to case: Anguelova v 
Bulgaria (2004) 38 EHRR 31; Ramsahai v The Netherlands (2008) 46 EHRR 43. It is 
the experience of COPFS that most families in such circumstances do not wish a 
mandatory Inquiry in public to take place and this raises important considerations in 
terms of Article 8 of the convention, the right to respect for private and family life.  
 
I hope you find this information helpful.  COPFS did consider whether we could 
provide you with some specific examples in order to illustrate the level of investigation 
that is sometimes required into these types of deaths however we have refrained from 
doing so as there was a risk that families may feel that this would potentially identify 
individual circumstances relating to a death of a loved one and we would not want to 
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add to any distress already experienced by them.  If you require any further 
information then I will be happy to assist. 
 
Catherine Dyer 
Crown Agent and Chief Executive 
21 January 2015 
 
 
RESPONSE FROM THE PETITIONER TO THE COPFS CORRESPONDENCE 
 
We would like to take the opportunity to thank you for providing us with the platform to 
respond to COPFS input to this review. In doing so, we would like to be clear that we 
fully appreciate the difficult job that both Police Scotland and COPFS must carry out.  
 
While our own experience has not been a good one, our genuine desire is for the 
improvement of the entire system without any prejudice. 
 
As a follow up to petition PE1501, COPFS was asked provide information on “the level 
of investigation carried out into the 4,000 deaths classed as self-inflicted in the last five 
years”.   The COPFS response sets out the manner in which they deal with reports of 
deaths received from the Police and implies that there is no need for change. We 
would like to respond to this in the context of our petition. 
 
Problematic issues in this submission by COPFS are as follows;- 
1 – There is a comprehensive misunderstanding of our petition. 
2 - This misunderstanding of our petition leads to a false premise for using anecdotal 
information as some justification for not supporting our proposal. 
3 – Concern over the level of investigation. 
4 – Potentially misleading in the detail of information given to families. 
5 – Definition of Probable Suicides and implications 
 
1 - There is a comprehensive misunderstanding our petition.     

Crown Agent Catherine Dyer suggests “Finally, if as I understand it is being proposed 
by the petitioner that it should be mandatory to hold an FAI into all deaths where the 
investigation by the Procurator Fiscal concludes that it appears most likely that the 
death was a result of self inflicted injury or cannot rule out the possibility of self inflicted 
injury this would be a real concern.” 
 

 This continual attempt to link our petition to a demand for FAI’s is not only 
frustrating but is entirely wrong. It has never been our intent to have our proposals 
embroiled in this judicial process and we have repeatedly stated that it is something 
much less than this that is requested. Within our earlier submissions, we have 
shown potential steps that could be utilised that can satisfy bereaved families. 
These are clearly much less than an FAI.  
 
 The frustration that this gives us comes from the fact that this was discussed at 
length in our very first meeting with the Petitions committee in January 2014. This is 
why Tony Whittle, ex head of West Yorkshire CID attended that session. We ended 
the session when David Stewart MSP, the Convener of the Petitions Committee, 
summed up the situation with these words: “Thank you for that clarification. You are 
saying that you are looking for some sort of halfway house—you are not asking for a 
full FAI every time there is an accidental death. You would sometimes seek 
some lesser form of inquiry, which would be some form of public inquiry.” 
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 This position was also understood from the feedback from the Law Society of 
Scotland in earlier submission to the Petition Committee, where they state; - “It 
appears also to the Committee from its consideration of the written evidence of 
COPFS, that there may exist a degree of misunderstanding on what is sought by 
the petition. The petition does not appear to be seeking a mandatory inquiry in public 
in every case;” 
 
Our position was clearly understood by the Petitions Committee on 14th January 2014, 
and reiterated in the letter from the Law Society of Scotland in March that year.  The 
transcript of our evidence and the relevant correspondence have been available to all 
interested parties for over a year now, so we cannot understand how even at this 
late date, this ‘confusion’ still exists.    
 
COPFS and the Government have repeatedly rejected our petition stating that holding 
FAIs in all cases deemed to be ‘self infliction’ is unnecessary and would be costly.  We 
agree entirely with this proposition.   However, in continually linking our petition to 
FAI’s, the COPFS/Government stance continually fails to address the questions 
raised by the petition  
 
2 - This misunderstanding of our petition leads to a false premise for using 
anecdotal information as some justification for not supporting our proposal. 
Our petition is about giving a bereaved family rights and choices and in no way do 
we set out to compel families to be subjected to unwarranted emotional turmoil, but we 
do believe there are families who need this for their own closure. This is not about 
the legalities.  
 

From the COPFS error in understanding the petition there is an exacerbation of the 
negative position to our petition by COPFS stating the following;- “It is the experience 
of COPFS that most families in such circumstances do not wish a mandatory 
Inquiry in public to take place and this raises important considerations in terms of 
Article 8 of the convention, the right to respect for private and family life.” 
 
We have never suggested that this disclosure should be made in public and the fact is 
that without full disclosure a bereaved family are in no position to make a valid 
judgement on such a finding.   In any event, if COPFS are correct, then the number of 
requests for disclosure would be very few and the number of requests for an ‘Inquiry in 
Public’ (not an FAI) would be fewer still. 
 
In preparing for the petition we were fully aware of families that would not want the 
public exposure and this is why in the summary of our petition we state;- “thus 
permitting the families of the deceased to have clear insight of all actions taken, 
reasons for decisions and finally enabling them to defend their loved ones’ last actions 
if deemed appropriate.”   This last stated caveat was with the specific aim of ensuring 
that no family has to endure further pain if not necessary.   
 
It appears that COPFS stance is that NO families can have the right to full disclosure 
because of the concern of an undetermined number of individuals. We do not believe 
that any group should be subjected to the stance of another group. Unlike the COPFS 
position we believe we have made proposals that account for the concerns outlined by 
them while allowing, hopefully, a few to have their needs met. 
 
In their response to the Petitions Committee, Victim Support Scotland said “We 
support the general aim of providing a vehicle for families to receive full 
disclosure of information and to question the findings when the death of a loved 
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one has been officially classed as self-inflicted or accidental by the Police and 
COPFS”. 
 
The Law Society of Scotland point out that the Scottish Courts often reject the 
conclusions reached by COPFS in criminal cases and add: “It seems entirely 
reasonable that in a modern justice system families, who do not agree with the 
COPFS assessment and analysis of evidence, are provided with the right to full 
disclosure of evidence and the right to request a judicial hearing to determine 
whether or not the death of a loved one is self-inflicted.”  
 
3 – Concern over the level of investigation 
The letter from the Chief Executive of COPFA sets out the manner in which they 
deal with reports of deaths received from the Police and seems to imply that their 
procedures are adequate.  Sadly, our experience and that of other bereaved families 
shows that this is not always the case.   
 

In Scotland the Police investigate deaths, not the COPFS. In each of the 13,000 cases 
reported annually, where appropriate, a Police Constable has attended the scene, 
conducted an initial enquiry and submitted a report.  The thoroughness of that 
investigation will depend of a number of factors.  Not least of these is the information 
available to the officer at the time.  Other factors will be the time available, the level of 
interest and commitment shown by the officer, and that officer’s knowledge and 
experience.   
 
As stated by Tony Whittle ex Head CID West Yorkshire Police 
“Experience shows that killers often take steps to disguise their crime as either 
accidental or self inflicted and as a consequence it can be very difficult for a junior 
police officer to judge whether grounds exist for suspicion.  Unless suspicions are 
aroused at the outset the PC who attends will gather basic information, liaise with the 
immediate family and submit a brief report to the COPFS.”   
 
The Procurator Fiscal does not always attend the scene, speak to witnesses or may 
not direct any investigative activity.  He or she is significantly dependent on the 

officer’s report. Consequently, if the officer has made a mistake the Fiscal has little 
way of knowing this.   
 
Context also has to be made that to have a death decided upon as ‘probably self 
inflicted’, this is not beyond reasonable doubt nor is it tested publicly. Today in 
England suicide is tested beyond reasonable doubt and the findings are tested 
publicly. They publicly state that they put the bereaved families at the heart of the 
system. 
 
4 – Potentially misleading in the detail of information given to families. 
We have always recognised that full disclosure of information may not be necessary or 
appropriate in all situations but it has been accepted by all parties that a bereaved 
family need to know what happened to their loved one and why it happened.  Without 
this basic knowledge they cannot begin to come to terms with their loss and move on. 
It is incomprehensible that while we have in the region of 60 deaths annually 
with disclosure through the FAI process, whilst in England there are 30,000 
deaths with information disclosure. Surely there is a middle ground to close this 
absurd differential. 
 

Our request is for full information disclosure after an investigation has been 
completed and a decision has been made. This is to ensure that the Police and 
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COPFS have the ability to run their investigation without hindrance to their 
professional protocols.  
 
An issue that exist before completion of the investigation lies within the process 
as highlighted by COPFS. Here are three points raised by Catherine Dyer in her 
response to The Justice Committee;- 
1 - “The nature and level of investigation required will very much depend on the 
surrounding facts and circumstances and level of concerns expressed by nearest 
relatives during the investigation.” 
2 – “SFIU provides general information to nearest relatives on the investigation of 
deaths by the Procurator Fiscal; it engages and consults with families of the deceased 
throughout each investigation keeping them appraised of the outcome of 
investigations;” 
3 – “Where the family of the deceased wish to be advised of the information 
uncovered as a result of the investigation then SFIU will appraise them of what the 
investigation has found and share all relevant information as far as possible.” 
 
There is a risk the inputs from COPFS can be misleading. The information given 
above could suggest that all of a family’s inputs are acted upon and that they are 
given ALL appropriate findings. For some families this is a major demarcation 
from reality. For some, the information that is given is that which supports the 
Police/COPFS conclusion and gives no or little to that which provides any 
significant contradiction. Also, a family’s input MAY be considered but CAN be 
ignored. This last point, we believe, may be valid as it is imperative that an 
investigation is impartial.  
 
Factual examples exist where families have been informed that interviews took 
place when they didn’t; that there were statements to support the deceased’s 
negative state of mind when in fact far more statements existed that challenged this; 
and informed that lines of investigation had been followed when they had not.  
 
Regardless of these factual examples, surely a family that has given input to an 
investigation that they deem to be important, has the right to access the investigation 
to test the findings. It would be seen as criminally negligent if an accused gave an alibi 
or alternative account of events and this was never investigated. ANYONE accused 
of taking criminal action has the right to question the findings of an 
investigation but those deemed to have been involved in their own death 
currently have no personal rights. It would be seen as criminal if an accused gave 
an alibi and this was never investigated.  
 
Previously the Petitions Committee were informed by COPFS that full information 
could not be shared with bereaved families, prompting the Law Society to point out 
that "Given that there is not full disclosure, the Committee has reservations about the 
accuracy of the Scottish Government statement that ‘the nearest relatives are now 
given the opportunity to be fully engaged in the investigative process by COPFS’. In 
the absence of full disclosure, can there be full engagement?”   
 
In their response to the Petitions Committee, Victim Support Scotland said “We 
support the general aim of providing a vehicle for families to receive full 
disclosure of information and to question the findings when the death of a loved one 
has been officially classed as self-inflicted or accidental by the Police and COPFS”. 
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5 – Definition of Probable Suicides 
While this last point is not a direct focus of our petition, hopefully, it should serve as 
support of the merits in what we are seeking.  
Within the data sets highlighted in the COPFS response we see that the deaths that 
are recorded as “probable suicides” by National Records of Scotland (NRS) are 
captured into two groups. The first is “intentional self harm” and the second is 
classified as “events of undetermined intent”. It’s the second that we would like to 
consider further. 
In the NRS documents “events of undetermined intent” are characterised as: 

1. cases where it is not clear whether the death was the result of intentional 
self harm, 

2. an accident,  
3. an assault.   (We would point out that in Scottish law a death resulting 

from an assault is a homicide.  Therefore the NRS figures may well 
include homicides which have not been identified as such.) 

The statistics show that between 1999 – 2010 almost 30% of ‘probable suicides’ came 
under the heading of “events of undetermined intent”. This equates to 2895 deaths 
over this period that are assigned as ‘probable suicides’ despite the lack of evidence. 
  
During the same period 7008 deaths were deemed as “intentional self-harm” (where 
some evidence exists. If we take this in the context of homicide over the same period 
(based on 2005 – 2010 data) we have around 1296 homicides. Combining both gives 
us a total of 8304 determined deaths.  
 
If undetermined deaths over the identified period was split pro rata to the 
“proven” rates of suicide and homicide outlined by NRS it would equate to 15.5% 
of these death being assigned as potentially homicide. (It should be borne in mind that 
suicide does not need to be proven beyond reasonable doubt in Scotland.) This 
would equate to 452 of the 2895 as being possible homicides!! 
(Some consideration should be given for estimated accident contribution) 
 
While the NRS suggests that undetermined deaths are assigned as ‘probable suicides’ 
because most will likely be from that camp, is it not reasonable to believe that some 
will be for other causes including homicide? 
 
We only write this to highlight that many bereaved families have serious questions that 
our society has failed to answer, so it seems appropriate that they should have a right 
to seek to have greater understanding of the investigation and its findings. 
 
To summarise: 
The assertion that we have asked for an FAI in each case is incorrect. 
The assertion that we would subject all families to unwanted pain is incorrect. 
Disclosure of key information could, with minimal cost, be made by the COPFS, 
perhaps via Victim Support Scotland, to those few families wishing to question or 
challenge a finding of self infliction etc. 
The determination of self infliction is not beyond reasonable doubt and must be prone 
to risk and errors. 
Many deaths are unresolved in Scotland  
Giving families closure is not only humane but can support the Crown Office and 
Police when their findings are supported. 
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ANNEXE E 
 

PE 1501: FOLLOW–UP EVIDENCE FROM THE PETITIONER  
 

Undetermined death rates vary dramatically across Scottish regions: 
the need for an alternative review system 

 
An analysis of undetermined deaths from Scottish Government records for 2011-2013 
 
Scottish death statistics for “probable self-inflicted deaths” includes a category of 
undetermined cause. This category has contributed about 30% of the total “self-
inflicted” deaths over an extended period. Within this category we have deaths with 
insufficient evidence to support clear assignment to “determined” self-inflicted and can 
include possible accidental deaths and assaults, i.e., homicides.  
 
A deeper analysis of this data raises very serious concerns: 
 
We have data showing a massive regional variation in the scale of undetermined 
events within self –inflicted death records. (A further analysis not presented here, 
shows that there is clear evidence that cause of death is being managed into 
buckets in a number of regions.) 
 
Dramatic change is witnessed within Lanarkshire from 2011 onwards. 
 
Dramatic change like this suggests that there has been insufficient 
scrutiny/investigation prior to 2012 OR numbers are now being managed to reduce the 
scale of undetermined. (Separate analysis suggest data/investigation management is 
taking place in Scotland) 
 
It seems apparent that self-inflicted deaths, a category with significant implications to 
mental health and policing direction should be better understood. The risk we have is 
that both Police and Crown Office have a clear obligation to criminal activities that it 
may cloud their view of borderline cases and thus in the consistency we see from the 
various regions in Scotland. (Both Police and Procurator Fiscal unions have raised 
issues on workload.) 
 
We looked at the data from 2011 across the 32 Council areas of Scotland and this also 
allowed us to look at the variance in the “Old” Police regions of Scotland. To allow 
comparisons the data was normalised to look at undetermined rates per million of 
population. 
 
What the results have shown is that across the regions there are frightening 
differences that must raise questions as to the effectiveness and consistency of 
investigations of death in Scotland and also the robustness of the Fiscal in signing off 
on the ascribed outcome.    
 
It may be thought that the idea of a centralised police force may correct these 
variations but if the variation in Strathclyde alone is anything to go by then it shows 
little indication that centralisation alone will deal with the historic issues that must arise 
from what best is a “laissez faire” attitude to the death of the loved ones of many 
families. 
 
Before presenting some graphical evidence to support these comments it is maybe 
worth noting that in 2011, 13 (37.5% of Regions and 47.6% of Population) of the 
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32 Scottish Council Regions account for 74.6% (270 of 362) undetermined deaths.  
This proportionality alone should cause anxiety as it is split across many administrative 
regions. It is imperative at this stage not to assume that large or low numbers of 
undetermined intent is good or bad but only that such scale of variance in 
determination of intent of death is incredibly unlikely to be natural. 
 
The first chart that we will show is the normalised results for all of the 32 Regions with 
the Scottish average also recorded on the chart at 68/million. It should be noted that in 
first viewing that we have Shetland and Eilean Star among the very high proportional 
high hitters but care should be assumed owing to their low population base. Very close 
to these however are North Lanarkshire and Stirling, both with fairly large population 
bases and thus giving more credibility to their significance and support that high rates 
of undetermined events in populous areas. 
 

 
 
An example that highlights the extreme of self-inflicting variation worthy of 
consideration is as follows: 
 

 2011 - Aberdeen City and Aberdeenshire combined with a population of 475000 
had only 8 of 51 (15.6%) self-inflicted recorded deaths d as undetermined. 
Looking at this data in contrast to North and South Lanarkshire with a combined 
population of 652000 which had a total of 77 of 120 (64.2%) self-inflicted deaths 
recorded as undetermined intent there MUST be cause for concern. When we 
then look at the broader set of data, this shows clearly that there is significant 
regional variation to create significant concern. (Small population outliers 
understood) 

 

 The example developed above is a clear comparison of two sub regions of 
Grampian and Strathclyde police, so it is worthwhile comparing the 
performance of the “Old” Police regions in comparison in the same framework 
as presented above. 
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From this we can see that there is significant variance across the regions and Central 
and Lothian Borders Police Regions at opposite ends of the scale from Dumfries and 
Grampian Police Regions. This range of results and the example given earlier may on 
the surface level give great support in the value of a single police force for such 
situations as this, especially as we see that Strathclyde seems to reflect equally with 
the average of the nation at 68 undetermined deaths per million people population.   
 
If we want to understand the merits in this thinking we need to explore the different 
Council performance that lies within the Strathclyde Police catchment area. This will 
be presented in the next chart and the results will probably not be surprising in the 
context of this paper. 
 

 
 
We can see clearly from this chart that the variance in this broad region is virtually as 
great as the nation as a whole. Considering that this is a single police force, there are 
very little suggest that there is a consistent and thorough methodology in dealing with 
the findings from the investigations of deaths.  
 
How critical this is to anyone is unknown to us but by examining a region of 
Strathclyde further and by looking closer at the combined results of North and South 
Lanarkshire from 2011 through to 2013 we see very telling statistics.  
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The section of the Scottish Government statistics that holds the self-inflicted detail 
comes under a heading for generic causes of death as External Causes. This includes 
accidents, transport accidents, falls, poisonings, intentional self-harm, assault and 
event of undetermined intent.  The total for North and South Lanarkshire combined for 
2011 under External Causes was 291 deaths in total and under the category of Event 
of undetermined  intent was 77 in total. This is 26.5% for the entire category of 
External Causes.  
 
The contrast is that Aberdeen City and Aberdeenshire had a total number of deaths 
recorded under the same category at 208 deaths but with only 8 undetermined, i.e., 
3.85%. The disparity is grossly out of proportion. 
 
This data was evident up to and including 2011, but from 2012 we see an incredible 
change in Lanarkshire (and Inverclyde), with the commencement of Police Scotland 
and new police leadership in the West of Scotland and Lanarkshire specifically. Not 
only have we witnessed a remarkable reduction in undetermined deaths but we have 
seen a corresponding rise in intentional self-infliction.  
 

 
 

Is this dramatic change a function of improved investigation techniques in the 
Lanarkshire area? If so, the speed at which it has been implemented would be 
impressive.  
 
If this however was the result of the new Fiscal and Police investigation units, we 
would surely be expecting to see broad improvements across Scotland. Unfortunately 
this is not so.  
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We see within this chart that while the East Region saw a drop from 2011, it has 
actually grown again in 2013. East is the amalgamation of the old Fife, Central and 
Lothian and Borders Police.  The dynamic national drop is triggered by West and in 
turn by Lanarkshire (ad Inverclyde). The drop in North is in keeping with reduced 
results that were ongoing in the Grampian region prior to any change. 
 
Among a number of questions that need addressed are: 

 Why does such disparity exist between regions?   

 Are we seeing more thorough investigation in one region than another?  

 Are we seeing regions closing investigation off too readily?  

 Why should the implementation of a new head of organisation change the 
findings of investigations at such remarkable rates? 

 If deaths are being investigated with greater thoroughness, what does this say 
about the >3000 deaths assigned to self-infliction with undetermined intent 
since 1999? 

 How many deaths today fall short of satisfactory investigation requirements 
today? 

 Are we really seeing evidence of self-inflicted deaths being presented that 
proves beyond reasonable doubt? 

 If not all prosecutions succeed, how can anyone state that these deaths are 
proven beyond reasonable doubt if there is no independent legal or public 
scrutiny? 

 
Conclusion 
In developing this analysis it has become very clear that there is an unacceptable lack 
of consistency across the Scottish regions. While variation must exist, what is 
witnessed here goes far beyond what is reasonable.  
 
The reality of our investigative system, through the Fiscal and Police authorities, is 
that it is geared to dealing with the obvious criminal actions. A concern must exist 
that if any death does not obviously match this criteria of criminality it seems obvious 
that they cannot be given the same scrutiny. This is pragmatic and reasonable for 
resource management. The problem is that in Scotland there is no process available 
to help ensure that deaths other than homicides are robustly tested and 
recorded.  
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Our system only has FAI’s available for reviewing deaths but their remit does not 
match the gap that exists within our system. This is seen every year when many 
families ask for an FAI. While the FAI is not the correct vehicle for their concerns, it is 
asked for as there is no other option. 
 
Also, an FAI is typically called by the Fiscal’s service and it is very unlikely they will call 
an FAI as it is their own actions that may be scrutinised.  
 
This situation really needs a detailed impartial investigation but containment must be 
put in place as soon as possible. This containment can be done at low cost with no 
need for a full Judicial review. The only thing lacking at present is the will. 

 
Footnote 
I fully realise that, in pursuing our petition, we may be viewed as a member of the 
public who has been exposed to severe failings and may have a cross to bear.   
 
While we have had many issues with our system our desire to see change comes from 
talking with other families and thus a heartfelt understanding of why this change is 
needed. 
 
I believe that in bringing this forward we bring a unique perspective to how the system 
works. We are only the second family that has ever had an FAI in the circumstances 
we had. Also, my wife and I are from Professional backgrounds and these 
backgrounds lend themselves to providing a reasonable assessment of this system. 
We have backgrounds in Organisational Change, Organisational development, Quality 
System development and auditing among others. 
 
Added to this, is my background in Operations management. I was in charge of the 
World’s largest test measurement repair and calibration facility in North California and I 
had responsibility for managing performance on other facilities in Mexico, Brazil, 
Canada and throughout the USA. This lends itself to the analysis of undetermined 
intent deaths across the varying regions throughout Scotland. 
 

Statistical links of self Infliction, accidents and homicide rates 
(Are Scotland’s death statistics being manipulated?) 

 
An analysis of correlation - homicide, self-infliction and accidents 2001 – 2011 

 
In Scotland today we are presented with the proposition that we have one of the 
highest suicide rates in the western world while at the same time having one of the 
highest clear up rates for homicide in the world.  
 
The Crown Office response to our petition (PE1501) has helped highlight that 
approximately 30% of probable suicides are in fact undetermined intent and therefore 
in all likelihood an agglomeration of Self infliction, Accident and Homicide. Yet, these 
deaths are all attributed to probable self-infliction. This is disturbing, we present 
ourselves as a nation with a significant issue with self-inflicted death and yet if the data 
is distributed proportionally to the three attributes (Self Infliction, Accident and 
Homicide), we would see the numbers being discussed for self-infliction being reduced 
by about 20%. This means that self-infliction in all probability is around 20% over 
stated.  
 
If it is not bad enough that Self infliction in all probability is over stated through the 
allocation of undetermined deaths to the probable suicide category, another matter 
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that arises from this action and needs serious consideration is that homicide and 
accidents are relatively understated. We have a situation in our country that we are 
presented with consistently falling homicide figures with police figures presenting an 
almost 100% clearance rate on these heinous crimes but in reality many probable 
homicides are in effect hidden from public view and scrutiny. Where and how are 
probable homicides and suspicious deaths recorded and how are they reviewed by the 
public?  
 
It does seem absurd that the clearance rate for serious assault is about 70% over an 
extended period and homicide is near 100%. In the former we have a situation where 
the eye witness (victim) survives and yet we can only achieve 70% but when the eye 
witness is actually dead we achieve 100%. This at the most fundamental level appears 
absurd. There is one possible factor that can impact this, the fact that the key witness 
survives makes it virtually impossible to wrongly determine that the causal event was 
an accident or self-inflicted. 
 
For many this may seem a far-fetched perspective but the fact that we have 
approximately 30% of “probable self-inflictions” being undetermined should be 
disconcerting and has caused us to look at the numbers from the Governments data in 
more detail. The results are not only worrying, they are incredibly scary. 
 
The analysis 
In reviewing the data it seemed it would be useful to look at what happens to 
Homicide, Self-Infliction and Accident if we look at their trends over an extended 
period. In this instance we looked at 2004 – 2011. What developed was a series of 
graphs that are very disturbing. What was found was that at a national level homicide 
was moving up and down at a rate and frequency very much in line to Self-infliction. 
Unfortunately it was not possible to review this at a regional level. 
 
Further to this, we also discovered that self-infliction and accident data was showing a 
similar degree of alignment across many regions in Scotland. 
 
This was absolutely contrary to any thoughts we had on relationships between these 
factors. It was our belief that Homicide, Self-Infliction and Accidents should have been 
independent from each other and as such the variance exhibited should have no 
correlation. This perspective was tested with experts and it was evident that they also 
believed that this correlation was not an expected outcome. 
 
If we look at the trend of homicide in relation to “determined self-infliction” we see that 
directionally follow each other, i.e. they were moving both up and down with each 
other every year. This is bad enough but we also looked at the correlation between the 
scale of movement and the outcome was a positive relationship, i.e., the largest 
positive and negative movements were also occurring in tandem. This should not 
happen naturally between two dynamics that have no obvious dependence on each 
other. This data clear suggests that they are mutually dependent, the question that 
need answered is, what is driving this? (see chart below) 
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The findings from this prompted further analysis of the regional variance in looking at 
self-infliction and accident (easier to asses due to data availability and scale). These 
two factors should not be correlated. We looked at all 32 reported regions from 
Aberdeen to West Lothian and found that 14 of 32 expressed correlations with another 
4 showing positive signs. 
 
We further consolidated this information into the 8 police regions and this suddenly 
shifted the consolidated data to show that instead of 14 of 32 regions having 
correlations we now had 6 of 8 major police domains exhibiting a correlation between 
Accident and Self-Infliction. 
 
If we look at two of these examples, Lothian and Borders and Central Divisions, we 
see that two totally different mechanisms exist. One has a positive correlation, i.e., 
they change in alignment and the other is a negative correlation, i.e., they move 
diametrically in opposite directions. They do so with such a frequency and scale that 
they go beyond the “normal” expectations of two factors that have no basis of 
alignment. (see Lothian Borders Below followed by Central Division) Again, in these 
charts we are looking at the change on a year to year basis not the absolute numbers 
for each category. 
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We have added Glasgow city data to show that not all regions have this alignment of 
result and the difference is visually obvious. (See chart) 
 

 
What these three charts also show that if you added them together at a national level 
they can negate each other and would effectively mask what is occurring in the 
individual regions. Further, there does not appear to be a public body or mechanism 
for comparing self-inflicted, accidental and homicidal deaths on a comparative basis. 
These results are essentially reviewed by different bodies that have very distinct 
factors to consider. What would be likely reviewed would be year on year variability for 
each category without any context given in relation to deaths as a whole. This is 
further suppressed when constructed in a five year average profile. An essential part 
of learning is to have discovery of cause in very close proximity of time to effect. This 
makes understanding real but when analysis is drawn out over years we tend to 
migrate to rationalisation and justification rather than correction. 
 
So where does this all stem from? This a very difficult question to ascertain for certain 
but in looking at the figures given by the Crown Office on self-Infliction, a very striking 
question is raised. Why would self-infliction variability year on year change so 
dramatically based upon a change in the Crown Agent? The chart below is taken 
directly from the Crowns own published reports and we see that from 2010 (Catherine 
Dyer appointed February 2010) there appears to be very little variance and yet we see 
from 2003 to 2010 (Norman McFadyen Crown Agent) the results vary greatly year on 
year. Prior to this we see a level of stability from 1994 to 2003. Why should the 
recording of self-infliction appear to follow this pattern? There is no obvious scientific 
reason that we are aware of, but we need to consider that these are the people who 
direct death investigations? (See Chart below) Maybe there has been a change of 
procedure at time of appointment? 
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This data and chart then prompted us to look at closer at the degree of variability 
within the category self- infliction, between different periods of Crown agent in Office. 
The results, in keeping what we were discovering were quite startling. We see that 
prior to 2003 we had on average a very high level of self-infliction being recorded but 
with minimal variance year on year but after 2003 we see the average drop 
significantly but the variance year on year goes up dramatically. Something concrete 
has changed between 2002 and 2003. What was it? It appears that things have 
changed again since 2010? (The point highlighted above “1994 appointed”, should 
actually be viewed as a question not a fact) 

 
Conclusion 
The fact that there is repeated correlation between homicide, self-infliction and 
accident across broad regional and time basis, means that we could be witnessing 
significant manipulation of findings from death investigations or recording of findings. 
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These three categories should have no basis of relationship and yet in Scotland we 
do. 
 
This has to be understood in the context that these three categories of death are 
unlikely to be reviewed in conjunction to each other (other than by Crown and Police) 
and the fact that the only significant volume of deaths scrutinised publicly in Scotland 
are Homicides. The impact being that, while it is now difficult to mistakenly place 
deaths in the Homicide bucket, it would undoubtedly still be possible to wrongly place 
homicide, self-infliction or accident in either of the other two categories without any 
significant impact on the statistical outcome.  
 
If we are unwilling to change the fundamentals of our system to ensure more rigorous 
testing of findings and data then we are susceptible to corrupt unforgivable 
manipulation of the nation’s understanding of death and probably most importantly 
misleading families in what has actually happened to their loved ones.. 
 
Solution 
This analysis of Accident, Self-infliction and homicide in Scotland raises serious 
concerns on the integrity of our System. However, the in-depth investigation and 
analysis required to fully understand what has been going on would undoubtedly take 
a great deal of time and resource.  
 
History also suggests that in most probability would be opposed stringently by The 
Crown Office, Police and Scottish Government. It is also critical to remember that the 
primary focus of the Fiscal and Police is in the prosecution of crime. This factor must 
have a psychological bearing on the treatment of deaths perceived to be out-with their 
remit. 
 
We believe that the most critical aspect is ensuring that this situation changes a 
quickly as possible and that this can be done with minimum cost and legal 
ramifications. The principle being that if families, only when they request, are permitted 
full disclosure of findings for cases that have been closed as self-inflicted or accidental 
then this situation will change.  
 
This protocol change will not only help give many families the closure they seek but 
will add the perspective of random inspection and public scrutiny of such deaths. This 
in turn should have the effect that any one carrying out an investigation or assigning 
cause of death will realise that their work could be open to public scrutiny at any time 
and thus improve the integrity of the process. 
 
Also, this action will help change the absurd differences between Scotland and 
England and Wales where we have approximately 60 accidental deaths publicly 
reviewed each year while in England there is approximately 30000 public reviews for 
Accident and Self infliction. 
 
Footnote 
(There is no attempt in writing this to convey any sense that homicide is not dropping 
nor that Self-inflicted death is not an issue in Scotland. The purpose is to convey that 
the fundamental integrity needed from the data provided to the public is severely 
lacking. – Stuart Graham) 
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Justice Committee 
 

12th Meeting, 2015 (Session 4), Tuesday 21 April 2015 
 

EU priorities 2015-16: update 
 

Background 
 
1. The Committee is invited to consider correspondence from the Minister for 
Community Safety and Legal Affairs in relation to its EU priorities for 2015-16. 
 
EU priorities 2015-16 
 
2. At its meeting on 3 February, the Committee agreed to focus its EU engagement for 
2015-16 on the following five areas: 
 

 Scottish Government’s updated Action Plan on European Engagement; 

 EU e-justice and the Scottish Government’s Justice Digital Strategy; 

 Criminal procedure dossiers and the European Public Prosecutor’s Office; 

 European Agenda on Migration; and 

 Justice and Home Affairs Agenda 2015-20. 
 
Scottish Government response 
 
3. On 3 February, the Committee agreed, in the first instance, to the write to the 
Scottish Government seeking updates on the five areas listed above. A summary of key 
points in the response (at Annexe A) from the Minister for Community Safety and Legal 
Affairs is set out below.  
 
Scottish Government’s updated Action Plan on European Engagement 
4. In his response, the Minister states that the Scottish Government’s Action Plan on 
European Engagement is currently being refreshed and that a copy will be provided to 
the Committee once available.1 
 
EU e-justice and the Scottish Government’s Justice Digital Strategy 
5. The response highlights common objectives between the EU e-justice strategy and 
the Scottish Government’s Digital Strategy “to have modern user-focused justice systems 
which use digital technology to deliver simple, fast and effective justice at best cost”. It 
states that the Scottish Government is currently identifying “the e-justice actions that will 
best help achieve Justice Digital Strategy objectives”. It goes on to state that “we are 
specifically focussing on the actions that already have or could potentially benefit most 
from Scottish input; and the actions that will help us deliver progress against tasks across 
the four main Justice Digital Strategy projects – Digital Platform; Justice Portal; Justice 
Communications and Legal”. Finally, it states that a further update will be provided to the 
Committee in the coming months.  
 
Criminal procedure dossiers and the European Public Prosecutor’s Office (EPPO) 
6. The Minister confirms that the criminal procedure dossiers are at an early stage and 
are therefore unlikely to impact on the Criminal Justice (Scotland) Bill.  
 

                                            
1
 At the time of writing, the updated Action Plan has not yet been published.  
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7. On specific dossiers, he indicates that “Scots law and practice appears to be largely 
compliant with the current draft of the Directive on Presumption of Innocence”, 
although there may be some conflict between current domestic practice and proposed 
provisions relating to non-cooperation. There is also some divergence between draft 
provisions in the Children’s Rights in Criminal Proceedings and domestic provisions in 
relation to the treatment of 16 and 17-year olds when detained by the police. The Minister 
confirms that, “given the breadth of existing Scottish provision for publicly-funded legal 
assistance throughout criminal procedure from the earliest stages, the proposed Legal 
Aid Directive in its current form seems unlikely to have a significant impact on Scots law 
in relation to legal aid”. 
 
8. The Minister reiterates that the Scottish Government agrees with the subsidiarity 
concerns raised by the Justice Committee in relation to the proposed European Public 
Prosecutor’s Office Regulation and that the UK Government does not intend to opt in 
to the proposal. He indicates that negotiations are likely to continue for some time and 
that “the Scottish Government will seek to work constructively with UK Government and 
EU counterparts to represent Scottish interests in the negotiations”.  
 
European Agenda on Migration 
9.  The response states that “substantive details on the European Agenda on 
Migration have yet to be published” but that four main areas have been identified for 
possible future action: (a) a Common Asylum System; (b) a new policy on legal 
migration; (c) fighting irregular migration and human trafficking more robustly; and (d) 
securing Europe’s external borders. The Scottish Government’s “assessment at this time 
… is that there will be no implications for the Human Trafficking and Exploitation 
(Scotland) Bill per se”.  
 
Justice and Home Affairs Agenda 2015-20 
10. The Minister confirms that the overall priorities of the next five-year plan for the area 
of Justice and Home Affairs is “the implementation and consolidation of existing 
legislation, which also fits with the new Commission’s stated desire to have less, but 
more focused legislative action”. Specific areas of focus include:  
 

 a stated desire to adopt a new EU General Data Protection framework by 2015;  

 developing an efficient and well managed migration, asylum and borders policy; 

 tackling serious organised crime, including developing an effective EU counter 
terrorism policy; and 

 developing a sound EU justice policy to contribute to economic growth.  
 
11. A copy of the Guidelines on the new Agenda is included with the Minister’s letter. 
 
Recommendation 

 
12. The Committee is invited to note the Minister’s response. As the Minister has 
committed to provide a further update and a copy of its updated Action Plan on European 
Engagement shortly, it is suggested that the Committee may wish to agree to take no 
further action at this stage other than to agree to consider a further update once received. 
The Minister could be asked to provide, as part of this update, an indication of whether 
the Scottish Government is content with the direction of travel in relation to the current 
draft Directives on Presumption of Innocence and Children’s Rights in Criminal 
Proceedings, given that these issues relate to the Criminal Justice (Scotland) Bill. 
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ANNEXE A 
 

Correspondence from the Minister for Community Safety and Legal Affairs in 
relation to the Justice Committee’s EU priorities for 2015-16 

 
Thank you for your letter of 3 February to the Cabinet Secretary for Justice setting out the 
Committee’s EU priorities for 2015-16.  Mr Matheson has asked me to reply on his 
behalf, given my portfolio responsibilities include attendance at Justice and Home Affairs 
Council. 
 
By way of introduction, Justice Ministers greatly value the opportunity to raise Scotland’s 
international profile and will be seeking to do so, particularly in the EU, over the coming 
year.  Therefore, the Committee’s interest in EU Justice and Home Affairs is both timely 
and welcome.  
 
In general terms, the Scottish Government will seek to continue to deepen its 
engagement with the Council, Commission and European Parliament, whilst pursuing 
horizontal objectives to: promote Scotland as a positive contributor to Europe; to develop 
good practice exchanges with our European partners; and to develop the Scottish 
Government’s institutional capacity to engage with European issues and specifically in 
relation to justice and home affairs.       
 
Action Plan Refresh 
 
The Scottish Government is currently in the process of refreshing its Action Plan on 
European Engagement.  This will remain the key mechanism through which we capture 
our EU purpose and narrative and describe our activities under each Presidency of the 
Council of the EU.  The Action Plan will become an online platform which can be easily 
consulted and regularly updated with key information, with the framework for the Plan 
going live before the end of this month.  The Justice Committee will be provided with a 
link to this framework when it is available.  
 
With regard to the priorities you have identified I am happy to provide the following 
information to the Committee. 
 
EU e-Justice and the Scottish Government’s Justice Digital Strategy 
 
EU e-Justice describes the partnership between Member States to provide better access 
to justice systems throughout the EU using electronic means. The EU e justice strategy  
and associated Action Plan share common objectives with the Justice Digital Strategy – 
to have modern, user-focused justice systems which use digital technology to delivery 
simple, fast and effective justice at best cost. 
 
The Scottish Government has established strong relations with the UK Ministry of Justice 
lead team and Scottish officials have already attended a number of formal and informal 
EU working groups driving forward this work at a European level.  We have also begun to 
establish constructive relationships with counterparts in EU Institutions and other 
Member States on common priorities.  Examples include the EU e Justice Portal, which 
will help improve public access to justice information across the EU; and the cross border 
videoconferencing project, which will help increase the use of videoconferencing across 
justice organisations domestically and across European borders. 
 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.C_.2013.376.01.0007.01.ENG
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52014XG0614%2801%29&qid=1404915799699
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Scotland benefits from this engagement in a number of ways.  In practical terms, for 
example, through Scottish Government gaining access to meetings, papers and technical 
developments which will help enable increased cross-border co-operation in the future 
with other Member States and which could potentially lead to operational savings 
domestically.  There are also reputational benefits in terms of Scotland acting, and being 
seen to act, as a modern, proactive and responsible EU partner. 
 
The Scottish Government is currently carrying out an exercise to identify the European e-
Justice actions that will best help us achieve Justice Digital Strategy objectives.  We are 
specifically focussing on the actions that already have or could potentially benefit most 
from Scottish input; and the actions that will help us deliver progress against tasks across 
the four main JDS projects - Digital Platform; Justice Portal; Justice Communications; 
and Legal.  A further update to the Committee, including a list of these tasks, will be 
provided in the coming months. 
 
Criminal procedure dossiers and the EPPO. 
 
These measures are still subject to negotiation, and assessments are consequently 
provisional.  With regard to implications for the Criminal Justice (Scotland) Bill, subject to 
Parliamentary approval, the Bill is intended to have passed and come into force prior to 
the date when the EU measures are likely to require to be implemented, should the UK 
ultimately decide to opt in.  On current projections the implementation deadlines are likely 
to be 2017, at the earliest.  But where applicable, I am nonetheless happy to seek to 
assist your assessments by providing commentary with regard to potential interfaces 
between the Bill and the EU measures. 
  
Scots law and practice appears to be largely compliant with the current draft of the 
Directive on Presumption of Innocence.  Nonetheless, proposed provisions with regard to 
non co-operation, and in particular the general prohibition of any inference being drawn 
from the acts of suspect/accused persons, may conflict with current domestic practice, 
where in certain circumstances inferences can be drawn from the refusal to co-operate.   
 
In view of the limited justification provided for it by the Commission on publication, the 
Scottish Government agreed with the subsidiarity concerns raised by Justice Committee 
at that time.  
The Criminal Justice (Scotland) Bill touches on the right to silence and states that a 
person is under no obligation to answer any question, other than to give certain 
information (such as name, date of birth and address). The proposed Directive does not 
conflict with any of the Bill’s provisions.   
 
With regard to Children’s Rights in Criminal Proceedings, there is some divergence 
between the draft and domestic provisions.  Of particular note is the definition of a child.  
In Scotland, in criminal proceedings, a child is generally defined as someone who is 
under 16, unless they are subject to a Compulsory Supervision Order, whereas the 
Directive defines a child as someone under the age of 18.  There is also some 
divergence from domestic proposals on how 16 and 17 year olds are to be treated when 
they are detained by the police.  The Criminal Justice (Scotland) Bill will give greater 
discretion to 16 and 17 year olds than to those under 16.  They are to be given the choice 
whether or not anyone is contacted following their arrest, and, if they wish someone 
contacted, who that person should be.  By contrast, the Directive treats all those under 
18 in the same manner and does not allow for any degree of discretion. 
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Given the breadth of existing Scottish provision for publicly-funded legal assistance 
throughout criminal procedure from the earliest stages, the proposed Legal Aid Directive 
in its current form seems unlikely to have a significant impact on Scots law in relation to 
legal aid. 
 
Under the proposed Regulation the European Public Prosecutor’s Office (EPPO) would 
be responsible for investigating, prosecuting and bringing to judgement the perpetrators 
of offences against the EU’s financial interests and would exercise the functions of 
prosecutor in the courts of participating Member States.  It is envisaged that the EPPO 
would consist both of a centralised team and delegated prosecutors in each Member 
State, who would be directed by the EPPO and exclusively responsible to it when dealing 
with crimes within its jurisdiction, for which it would have EU wide exclusive competence, 
including for certain ancillary offences.  Negotiations have been under way since its 
publication in draft in July 2013, and appear likely to continue for some time further.  The 
legal base for the EPPO requires unanimity amongst those Member States which are 
currently participating. 
 
The UK Government Coalition Agreement states that the UK will not participate in this 
measure and, in view of the potential to undermine the position of the Lord Advocate at 
the head of the systems of prosecution and investigation of crime, the Scottish 
Government supports this position.  The Scottish Government also agrees with 
subsidiarity concerns previously raised by the Justice Committee.  
 
Discussions on all the foregoing measures are continuing and the Scottish Government 
will seek to work constructively with UK Government and EU counterparts to represent 
Scottish interests in the negotiations. 
 
The European Agenda on Migration  
 
The Committee has asked about the potential impact of this dossier on the Human 
Trafficking and Exploitation (Scotland) Bill.  Substantive details on the European Agenda 
on Migration have yet to be published by the Commission, although it announced on 4 
March that the College of Commissioners has had an orientation debate on the possible 
constituent elements.  Four main areas were identified for possible future action, namely 
(a) a Common Asylum System; (b) a new policy on legal migration; (c) fighting irregular 
migration and human trafficking more robustly; (d) securing Europe’s external borders.  
 
With regard to fighting irregular migration and human trafficking the Commission 
statement of 4 March indicated that it would not be seeking to bring forward new 
legislation but would rather look to build on existing measures.  The Scottish Government 
believes that the Human Trafficking and Exploitation (Scotland) Bill will create a robust 
legal framework, provide police and prosecutors with clear powers to detect and 
prosecute those responsible, and ensure that relevant agencies work together and 
provide clear rights for victims to access support, in line with the current EU legislation 
referred to by the Commission, the 2011 Directive on preventing and combating 
trafficking in human beings. 
 
Further details are expected from the Commission in May, but our assessment at this 
time on the basis of the information provided on 4 March is that there will be no 
implications for the Human Trafficking and Exploitation (Scotland) Bill per se.  
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Justice and Home Affairs Agenda 2015-20 
 
The next 5 year plan for the area of Justice & Home Affairs was agreed at the European 
Council held on 27 June 2014.  In contrast to the previous Stockholm Programme, this 
agenda is a short, concise, high level document which sets out the key priority areas for 
the EU.  The overall priority is the implementation and consolidation of existing 
legislation, which also fits with the new Commission’s stated desire to have less, but 
more focused legislative action.   
 
Specific areas which the agenda focuses on include: a stated desire to adopt a new EU 
General Data Protection framework by 2015; developing an efficient and well managed 
migration, asylum and borders policy – the agenda sets out a number of elements on 
which migration policy and Border policy must focus; tackling serious organised crime, 
including developing an effective EU counter terrorism policy – again there are a number 
of specific actions set out; and developing a sound EU justice policy to contribute to 
economic growth.  This strategic agenda will set the parameters for EU action over the 
next five years.  I have included a copy of the Guidelines with this correspondence for 
information.   
 
I hope the foregoing is of assistance to the Committee and I am happy to seek to provide 
any further clarifications you may require. 
 
 
Paul Wheelhouse MSP 
Minister for Community Safety and Legal Affairs 
20 March 2015 

 

 

Extract from the 26/27 June 2014 European Council Conclusions concerning the area of 

Freedom, Security and Justice  

 

I. FREEDOM, SECURITY AND JUSTICE 

1. One of the key objectives of the Union is to build an area of freedom, security and 

justice without internal frontiers, and with full respect for fundamental rights. To this 

end, coherent policy measures need to be taken with respect to asylum, immigration, 

borders, and police and judicial cooperation, in accordance with the Treaties and their 

relevant Protocols.  

 

2. All the dimensions of a Europe that protects its citizens and offers effective rights to 

people inside and outside the Union are interlinked. Success or failure in one field 

depends on performance in other fields as well as on synergies with related policy 

areas. The answer to many of the challenges in the area of freedom, security and 

justice lies in relations with third countries, which calls for improving the link 

between the EU’s internal and external policies. This has to be reflected in the 

cooperation between the EU's institutions and bodies. 

 

3. Building on the past programmes, the overall priority now is to consistently 

transpose, effectively implement and consolidate the legal instruments and policy 
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measures in place. Intensifying operational cooperation while using the potential of 

Information and Communication Technologies' innovations, enhancing the role of the 

different EU agencies and ensuring the strategic use of EU funds will be key. 

4. In further developing the area of freedom, security and justice over the next years, it 

will be crucial to ensure the protection and promotion of fundamental rights, 

including data protection, whilst addressing security concerns, also in relations with 

third countries, and to adopt a strong EU General Data Protection framework by 

2015. 

 

5. Faced with challenges such as instability in many parts of the world as well as global 

and European demographic trends, the Union needs an efficient and well-managed 

migration, asylum and borders policy, guided by the Treaty principles of solidarity 

and fair sharing of responsibility, in accordance with Article 80 TFEU and its 

effective implementation. A comprehensive approach is required, optimising the 

benefits of legal migration and offering protection to those in need while tackling 

irregular migration resolutely and managing the EU's external borders efficiently. 

 

6. To remain an attractive destination for talents and skills, Europe must develop 

strategies to maximise the opportunities of legal migration through coherent and 

efficient rules, and informed by a dialogue with the business community and social 

partners. The Union should also support Member States' efforts to pursue active 

integration policies which foster social cohesion and economic dynamism. 

 

7. The Union's commitment to international protection requires a strong European 

asylum policy based on solidarity and responsibility. The full transposition and 

effective implementation of the Common European Asylum System (CEAS) is an 

absolute priority. This should result in high common standards and stronger 

cooperation, creating a level playing field where asylum seekers are given the same 

procedural guarantees and protection throughout the Union. It should go hand in 

hand with a reinforced role for the European Asylum Support Office (EASO), 

particularly in promoting the uniform application of the acquis. Converging practices 

will enhance mutual trust and allow to move to future next steps. 

 

8. Addressing the root causes of irregular migration flows is an essential part of EU 

migration policy. This, together with the prevention and tackling of irregular 

migration, will help avoid the loss of lives of migrants undertaking hazardous 

journeys. A sustainable solution can only be found by intensifying cooperation with 

countries of origin and transit, including through assistance to strengthen their 

migration and border management capacity. Migration policies must become a much 

stronger integral part of the Union's external and development policies, applying the 

"more for more" principle and building on the Global Approach to Migration and 

Mobility. The focus should be on the following elements: 

 

  strengthening and expanding Regional Protection Programmes, in particular 

close to regions of origin, in close collaboration with UNHCR; increase 

contributions to global resettlement efforts, notably in view of the current 

protracted crisis in Syria;  
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  addressing smuggling and trafficking in human beings more forcefully, with a 

focus on priority countries and routes; 

  establishing an effective common return policy and enforcing readmission 

obligations in agreements with third countries; 

  fully implementing the actions identified by the Task Force Mediterranean. 

 

9. The Schengen area, allowing people to travel without internal border controls, and 

the increasing numbers of people travelling to the EU require efficient management 

of the EU's common external borders to ensure strong protection. The Union must 

mobilise all the tools at its disposal to support the Member States in their task. To 

this end: 

 

  Integrated Border Management of the external borders should be modernised in 

a cost efficient way to ensure smart border management with an entry-exit 

system and registered travellers programme and supported by the new Agency 

for Large Scale IT Systems (eu-LISA); 

  Frontex, as an instrument of European solidarity in the area of border 

management, should reinforce its operational assistance, in particular to support 

Member States facing strong pressure at the external borders, and increase its 

reactivity towards rapid evolutions in migration flows, making full use of the 

new European Border Surveillance System EUROSUR; 

  in the context of the long-term development of Frontex, the possibility of 

setting up a European system of border guards to enhance the control and 

surveillance capabilities at our external borders should be studied. 

 

At the same time, the common visa policy needs to be modernised by facilitating 

legitimate travel and reinforced local Schengen consular cooperation while maintaining a 

high level of security and implementing the new Schengen governance system. 

 

10. It is essential to guarantee a genuine area of security for European citizens through 

operational police cooperation and by preventing and combating serious and 

organised crime, including human trafficking and smuggling, as well as corruption. 

At the same time, an effective EU counter terrorism policy is needed, whereby all 

relevant actors work closely together, integrating the internal and external aspects of 

the fight against terrorism. In this context, the European Council reaffirms the role of 

the EU Counter Terrorism Coordinator. In its fight against crime and terrorism, the 

Union should back national authorities by mobilising all instruments of judicial and 

police cooperation, with a reinforced coordination role for Europol and Eurojust, 

including through: 

 

  the review and update of the internal security strategy by mid 2015; 

  the improvement of cross-border information exchanges, including on criminal 

records;  

  the further development of a comprehensive approach to cybersecurity and 

cybercrime; 
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  the prevention of radicalisation and extremism and action to address the 

phenomenon of foreign fighters, including through the effective use of existing 

instruments for EU-wide alerts and the development of instruments such as the 

EU Passenger Name Record system. 

 

11. The smooth functioning of a true European area of justice with respect for the 

different legal systems and traditions of the Member States is vital for the EU. In this 

regard, mutual trust in one another's justice systems should be further enhanced. A 

sound European justice policy will contribute to economic growth by helping 

businesses and consumers to benefit from a reliable business environment within the 

internal market. Further action is required to: 

 

 promote the consistency and clarity of EU legislation for citizens and 

businesses; 

 simplify access to justice; promote effective remedies and use of technological 

innovations including the use of e-justice;  

  continue efforts to strengthen the rights of accused and suspect persons in 

criminal proceedings; 

  examine the reinforcement of the rights of persons, notably children, in 

proceedings to facilitate enforcement of judgements in family law and in civil 

and commercial matters with cross-border implications; 

  reinforce the protection of victims; 

  enhance mutual recognition of decisions and judgments in civil and criminal 

matters; 

  reinforce exchanges of information between the authorities of the Member 

States; 

  fight fraudulent behaviour and damages to the EU budget, including by 

advancing negotiations on the European Public Prosecutor's Office; 

  facilitate cross-border activities and operational cooperation;  

  enhance training for practitioners; 

  mobilise the expertise of relevant EU agencies such as Eurojust and the 

Fundamental Rights Agency (FRA). 

 

12. As one of the fundamental freedoms of the European Union, the right of EU citizens 

to move freely and reside and work in other Member States needs to be protected, 

including from possible misuse or fraudulent claims. 

 

13. The European Council calls on the EU institutions and the Member States to ensure 

the appropriate legislative and operational follow-up to these guidelines and will hold 

a mid-term review in 2017. 
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